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• World Health Organisation has categorised COVID-19 as a pandemic

• President Ramaphosa declared a state of national disaster in South Africa on 15 

March 2020 in terms of the Disaster Management Act, 2002

• 18 March 2020 – first Regulations in terms of section 27(2) of the Disaster 

Management Act were published with immediate effect

• National lockdown for 21 days announced by President Ramaphosa on 23 March 

2020

• 25 March 2020 and 26 March 2020 – Lockdown Regulations were published with 

immediate effect

State of national disaster - COVID-19



• Employers are required to close their businesses for a period of 21 days unless 

exempted from closure

• Employees will be absent from the workplace

• If an employee is unable to work remotely for the entire period of lockdown, the 

employee will be required to utilise annual leave for the period of absence

• Once annual leave has been exhausted, the period of absence from the 

workplace would constitute unpaid leave

• The employer is entitled to implement the no-work-no-pay principle

Legal considerations - Employment



• Employer may implement a period of paid “special leave” for employees during the 

lockdown period

• Some employers have allowed employees to overdraw their annual leave during 

this lockdown period subject to certain terms and conditions

• Important to conclude an agreement to regulate the terms and conditions of any 

special leave 

• Employer should consider whether to implement temporary lay-offs or short-time 

as this will entitle the affected employees to seek assistance from UIF

Legal considerations - Employment



• Employees may be entitled to sick leave or family responsibility leave in the 

circumstances

• In the event that an employee contracts COVID-19, the employee would be entitled to 

take sick leave even during the period of national lockdown

• Normal rules regarding sick leave would be applicable in circumstances i.e. the 

employee is required to provide proof of incapacity

• Employee is entitled to family responsibility leave if the employee’s child is sick

• Family responsibility leave is three days paid leave during every annual leave cycle

• An employee is entitled to an amount of paid sick leave equal to the number of days the 

employee would normally work during a period of six weeks

Legal considerations - Employment



• In the event that an employee contracts COVID-19 during the course and scope of 

their employment, the employee would be entitled to claim compensation from the 

Compensation Fund 

• Provided that the employee contracted COVID-19 after single or multiple 

exposures to confirmed cases of COVID-19 in the workplace or after an official trip 

to a high-risk area

• There is no requirement to prove the employer’s negligence

• If the employer was negligent, the employee may receive increased compensation 

and the cost of such increased compensation may be passed on to the employer 

in the form of increased assessment rates

Legal considerations - OHSA



• Following the lockdown period and once employees have returned to work, the 

provisions of the Occupational Health and Safety Act, 1993 (OHSA) would be 

particularly important.

• Section 8(1) of OHSA - every employer is obliged to provide and maintain, as far as is 

reasonable practicable, a working environment that is safe and without risk to the health 

of its employees.

• An employer is further prohibited from permitting a person to enter a workplace where 

the health and safety of such person is at risk, in terms of the General Safety 

Regulations published under OHSA.

• Reasonable measures to ensure a healthy working environment would include ensuring 

that the workplace is clean and hygienic, promoting regular hand-washing by 

employees, promoting good respiratory hygiene and keeping employees informed on 

developments related to COVID-19.

Legal considerations - OHSA



• TERS is available to employers who are unable to continue to pay employees during 
the COVID-19 pandemic due to economic reasons and provided that an employer as a 
direct result of the COVID-19 pandemic closes its operations for a 3 (three) months or a 
lesser period and suffers financial distress.

• The salary benefits will be paid in terms of the income replacement rate sliding scale 
(38% to 60%)

• Additional requirements in order for an employer to qualify for the temporary financial 
relief scheme, are as follows:

– The employer must be registered with the UIF;

– The employer must comply with the application procedure for the financial relief 
scheme; and

– The employer's closure must be directly linked to the COVID-19 pandemic.

Legal considerations - TERS



• To obtain application forms in respect of TERS and all relevant details, an 

applicant employer is required to send an email to Covid19ters@labour.gov.za

• Employer must thereafter send the completed application for TERS to the CCMA 

as directed

• An employer with a successful application shall be required to enter into a formal 

Memorandum of Agreement (MOA) with the UIF

• Upon conclusion of the MOA, the first tranche payment shall be made to the 

employer within 5 days (which may be delayed due to the COVID-19 pandemic)

Legal considerations - TERS

mailto:Covid19ters@labour.gov.za


• Unemployment Insurance Amendment Act, 2016 - employees are entitled to claim 

benefits from UIF as a result of lost income following a reduction of working hours

• Anticipated that the COVID-19 pandemic will overwhelm the already overburdened 

UIF system

• Implementation of a measure through UIF which will compensate qualifying 

employees through a new “National Disaster Benefit”

• The “National Disaster Benefit” envisages a system whereby employer’s pay their 

employees during the period of shutdown and then claim back from UIF

Legal considerations – National Disaster  Benefit



• UIF will pay compensation in the amount equal to National Minimum Wage (R3 

500.00) for three months

• This benefit will be delinked from the UIF’s normal benefit structure and this 

benefit will be at a flat rate equal

• If an employee is ill, temporarily laid off or unemployed for longer than three 

months, the normal UIF benefits will apply

• The maximum benefit (R3 500.00) will be paid as per the existing UIF benefit 

structure

Legal considerations – National Disaster  Benefit



• COVID-19 threatens the ability of contracting parties to meet their obligations or perform 
as required

• Parties should review their agreements and seek to limit the risk of their non-
performance or non-performance by a counterparty

• Important considerations:

– Breach

– Partial Performance, non performance or disruptions (force majeure or 
supervening impossibility of performance)

– Variation or waiver of obligations

– Material Adverse Change of Material Adverse Effect provisions

• A decision should then be made regarding the approach to any potential partial 
performance, non-performance or disruptions and whether to initiate the provisions in 
the agreement or to commence mitigation measures.

Legal considerations - Agreements



• Regulations by the Department of Trade and Industry in respect of the Retail Property 

Sector which were published on 24 March 2020 and came into effect immediately

• The Minister in terms of the Regulations has exempted certain categories of agreement 

or practice amongst and between designated retail tenants and retail property landlords 

(if undertaken at the request of, and in coordination with the Department of Trade and 

Industry for the sole purpose of responding to the COVID-19 pandemic)

• To qualify for an exemption, such agreements must extend to all South African retail 

tenants in such designated retail lines.

• The designated trading lines for the purpose of the identification of designated retail 

tenants are (i) clothing, footwear and home textile retailers, (ii) personal care services 

and (iii) restaurants.

Legal considerations - Regulations



• Lockdown Regulations published on 25 March 2020 (and amended on 26 March 2020)

• For the period of the lockdown, every person is confined to their place of residence 
unless strictly for the purpose of performing an essential service, obtaining an essential 
good or service, collecting a social grant, or seeking emergency, life-saving or chronic 
medical attention

• Essential goods are defined as the goods referred to in paragraph A of Annexure B, as 
may be amended from time to time and includes food, cleaning and hygiene products, 
medical products, fuel (including coal and gas) and basic goods which includes airtime 
and electricity

• Essential services means the services as defined in section 213 of the Labour Relations 
Act, 1995 and designated in terms of section 71(8) of the Labour Relations Act, 1995 
and as listed in paragraph B of Annexure B to the Regulations as amended from time to 
time.

Legal considerations - Regulations



• Movement between provinces is prohibited

• Movement between the metropolitan and district areas is prohibited

• All businesses are to cease operations during the lockdown, save for any business 

or entity involved in the manufacturing, supply, or provision of an essential good or 

service

• Retail shops and shopping malls are required to close except where essential 

goods are sold

• Retail stores selling essential goods are prohibited from selling any other goods

Legal considerations – Regulations 



• All borders of South Africa are closed during the period of lockdown except for the 

transportation of fuel and essential goods

• The head of an institution must determine essential services to be performed by 

his or her institution, and must determine essential staff who will perform those 

services

• The head of an institution may delegate this function having regard to the 

complexity and size of the business operation

• Persons performing essential services in this regard must be duly designated in 

writing by the head of an institution - Form 1 in Annexure C to the Regulations

Legal considerations – Regulations 



• All commuter transport services are prohibited

• Where a person rendering an essential service is unable to travel to and from his 
or her place of employment, the employer must make the necessary transport 
arrangements

• Businesses that provide essential eervices may clarify their status with the 
Department of Trade, Industry and Competition (the “DTIC”) by contacting the 
DTIC on lockdownexemptions@thedtic.gov.za

• Businesses may apply to the Companies and Intellectual Property Commission for 
a (non-compulsory) certification as an essential services provider through CIPC’s
Bizportal website at www.bizportal.gov.za.

Legal considerations - Regulations
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RSM COVID-19 Resource Centre

• Please feel free to access the RSM COVID-19 Resource Centre for resources 

relating to the COVID-19 pandemic

• https://www.rsm.global/southafrica/rsms-covid-19-resource-centre

https://www.rsm.global/southafrica/rsms-covid-19-resource-centre


Questions?



If you have any additional 

questions:

Marc Humphries
marc.humphries@rsmza.co.za
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